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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
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GERALD €. MANN
ATTORNEY GENERAL

April 20, 1039

¥r, 5, T. Denny
County auditor
Houston County
crockett, Texas
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the Jjustices of

paid undexr the faots

on on the adbove state
fice. '

panty, the Oounty Officers
7 Precinet Vftiocers
Y nty contains sight (8)
gs Precinots 4nd the Cosmissioners Court

fed and entered an order eoreating s

fund for sach Justice of the Psace,
iiok the Justices are pald their fees
jenoanor eriminal casss tried and fin-
gsed of before them. A separate

and haw been orested for each justice of the
Pedge, and only that Justice is peid cut of
that fund, Into that funéd are paid the trial
fees dus and payable in thet pertioular Justisse
Court, under Article 1074, Vernon's Code Or.
Froc. {1988 Poaket Part). No other monies sre

placed in the spesisl fund, or in any of sueh
spesial funde.
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“lhe Justices of the Peace is paid the
fees he is entitled to receive under Art,
1052, Code Cr. Froc., a8 amended, by warrants
authorized by the Commissioners éourt upon
claims filed by the Justices, such warrants
being drawn against the particular fund
created 1n the ebove manner set forth. The
Justice of the Pemsoce receives only these _
warrants for such fees, and the Commissioners
Court Coes not issue hin any othsr warrants
or drafrts therefor. '

“Please advise me (1) whether the trial
fees provided by Article 1074 Code Cr. Prooc.
can lawfully be paid into the spncilllf'"‘
oreated funds mentioned above; if not {2) -
into what fund maintained by the County Trea-
surer should such trial fees be paid. Also,
in what manner and out of what funds are the
Justices of the Peaca entitled 1o receive
payment for the fees due tliem under Artiocle
1052 Code Cr. Progc., as smended. Art, 1052
Code Cr. Proec. previdel that payments shall
be made by draft, implying cash payments,
angnl'ghnll appreciate bdeing advised on that
point. ‘

Article 1074, O, C. P., Teads as follows:.

*In each case of conviction in a county
Court, or a County Court st lLaw, whether by
a Jury or by a Gourt, there shail be taxed
against the defendant or sgainst all defen-
dants, when several are held jointly, a trisl
fee of Five Dollars, the same to be colleot-
ed and pald over in the ssmes manner as in the
case of a jury fee, and in the Justice Court
the trisl fee shall be the sum of Four Dol-
lars.”

Article 1052, C. C. P., reads as follows:
*"Three Doilurs shall be pmid by the gounty
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to the County Judge, or Judge of the Court

et Lew, and Two Dollars and rifty cents shall
be paid by the county to the Justice of the
Feace, for each oriainal action tried and
finelly disposed of before him., Frovided,
however, thet in ell counties having a popu-
letion of 20,000 or less, the Justice of the
Feace shall receive a trial fee of Three
Dollars. Such Judge or Justice ehall present
to the Commissionsrs' Court of his ecounty

at a regular term thereof, a written ascount
specifying each oriminel action in whioh he
claims suoch fee, certified by such Judge or
Justice to be correct, and £iled with the
County Clerk. The Commissioners' Court shall
approve such scocount for such amount as :
find to be correct, and order a draft to be.
issued ngon the County Treasurer in favor
of such Judge or Justice for the amount o
approved. Provided the Commissioners' Court
shall not pay any acoount or trial fees in
any case tried and in whioh an acquittal is
had unless the State of Texas was represented
in the trial of said cause dy the County =~
Attorney, or his assistant, Crimingl Distriet
Attorney or his assistent, and thes gertifi-
cate of said Attorney is attached to sald
acoocunt certifying to the fasct that seid
oause was tried, and the State of Texas was
represented, and that in his judgment there
was suffiolient evidence in said cause to de-
mand a trial of same."

Artiecle 1052, C. C, F., supra, spscificslly
provides that the county judge, or judge of the dourt at
law, shall be paid three dollars by the county, for each
oriminal aotion tried and finally disposed of bdefore him,
and such statute further provides that justioes of the
peace shall receive two dollars and fifty ocents in all
sounties having a population in excess of 20,000 and
three dcllars in all counties having a population of
20,000 or less for each criminel action tried end finally

dispossd of before him, such fees to be pald by the county
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when such claims are Tiled in compliasnce with sald arti-
cle. %his stetute imposes an obligation upon the county
to pay the fees provided tuerein for each eriminsl action
tried gnd finally disposed of before such judge or jJus~
tice, ané¢ the county owes this fee to the Judge or Jus-
tice recgerdless whether ihe trisl fee as provided by
article 1074, C, C. P., supra, is collected cr not.

¥e think that the contention mey properly be
raised thet the warrants issued to the justices of the
peace under the plan set forth in your lettar, would
soon begome worthless or nearly so, and that the justioces
might de indused tc find defendants gulilty in oxdar to
build up these funds, as the Ccmmissioners' Court does
not {ssue any other warrants or 4raftits to pay the fees
provided by Artiocle 1052, supra. Thersfore, ths resalt
of the case bafore the justice of the peace would nee-~
sssarlly affect him es to his perasonal or pscuniary loss
or gein end would de disqualified under artiocle $, Sec-
tion 1) of the State Conetitution. 4ilso see the oase
of Ex Perte Kelly, 10 S¥ 2nd 728, -

After s careful search of the statutes snd the
appellate oourt decisions, ws fail to find any statutory
"provision or other suthority eutherizing the Commission-
ers' Court to create the speciel fund as mentioned in
your inquiry, therefore, the Commissioners' Court would
not have the authority to plece the trial fees as pro-
vided in Artiole 1074, supra, intc thesse funds.

Artidle 1074, supra, specifieslly provides that
such trial fees shall be collected apd pald over in the
same manner as in the esse of a jury fee.

You are respeatfully advised that it is the
opinicn of this Department that the triel fees as provided
for by Artiole 1074, supra, must be collected and paid
over in the same manner a8 in the case of a jury fee and
that such feess cannot be pald intc the specially ereated
fund above mentioned. :

Tou are tﬁ;ther advised that the county must
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pay the judge or the justice of the pesce the fees for
each criminal action tried and finally dispcsed of be~
fore him as provided by Article 1052, ©, C. F., by draft
to be issued ypon the county treasury ror tke amount

'np?v-nvad ‘I-ns thae Commissioners' Court.
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Trusting thst the foregolng answers your in-
quiry, we remain

Very truly yours
ATTORNEY GENERAL OF TEXAS

By Lllell (g

Ardell Williems
Assistant

AW AW

APFROVED:



